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Key Findings & Recommendations
 

Legislative Performance Audit Committee Report 
 

The Nebraska Lottery’s Implementation of LB 1039 

 
In 1993, the Legislature passed the State Lottery Act (Act) to establish lottery games that raise reve-
nue for designated beneficiary funds. In 2006, the Legislature passed LB 1039, amending the Act to 
require the Lottery Division of the Department of Revenue (Lottery) to spend a minimum of five 
percent of its advertising budget on “problem gambling prevention, education and awareness mes-
sages.” Later that same year, at the direction of the Legislative Performance Audit Committee 
(Committee), the Legislative Performance Audit Section (Section) began work on a performance 
audit of the Lottery. In adopting the scope statement for that audit, the Committee elected to nar-
row its focus to the Lottery’s initial implementation of the provisions contained in LB 1039. Specifi-
cally, the Committee directed the Section to: (1) provide an overview of the Lottery’s management 
and personnel, office organization, and financial status; (2) determine whether the bill’s definition of 
the Lottery’s “advertising budget” is sufficiently clear or whether the Lottery must provide its own 
interpretation of any of the items identified in that definition. If an interpretation by the Lottery was 
required, the Committee wished to know whether that particular interpretation was consistent with 
legislative intent; and (3) determine whether the Lottery is adhering to its own rules and regulations, 
as well as applicable industry standards, governing advertising content. 
 

IMPLEMENTATION OF LB 1039 
 
Specifically, the Section found that: 
 

 although the definition of “advertising budget” contained in Neb. Rev. Stat. sec. 
9-831 may seem clear on its face, there are several potential difficulties with its 
language; 

 the Lottery’s decision to calculate the required five percent of its advertising 
budget based on both direct and contractual advertising costs may go beyond a 
strict statutory interpretation but better reflects the introducer’s intent; 

 the Lottery’s decision to calculate five percent of the contractual advertising ex-
penses based only on the advertising-related provisions reflects the introducer’s 
intent; 

 the Lottery has interpreted § 9-831 as permitting it to provide funds for problem 
gambling assistance messages but not develop those ads itself; 

 the Lottery’s interpretation and implementation of § 9-831 is both reasonable 
and consistent with the introducer’s intent for LB 1039; 



 the Lottery has established reasonable definitions of key terms that are not de-
fined in statute. However, the Lottery may amend those terms unilaterally at a 
later date; 

 the Lottery is in full compliance with NASPL standards, its own advertising stan-
dards, and applicable administrative regulations; and 

 the Lottery management and the compulsive gamblers assistance providers are 
working well together to address advertising concerns; however, the Lottery has 
no written guidelines to ensure that such positive interactions continue.  

 
 

Recommendations 
 
Based on these findings, the Committee recommended that:  
 

 although the language in § 9-831 is subject to interpretation, the Committee was 
satisfied with the Lottery’s interpretation and does not plan to introduce clarify-
ing legislation at this time; 

 the Lottery place its definitions of key terms in its administrative regulations, 
which would provide for public consideration of any changes; and 

 the Lottery place guidelines for responding to advertising concerns from the 
public in its internal policies.  

 
 

 
 
 
 
 
Legislative Performance Audit Committee 
Legislative Audit and Research Office          February 2007 
 
 
 
 



INTRODUCTION 
 

In 1993, the Legislature passed the State Lottery Act (Act) to 
establish lottery games that raise revenue for designated bene-
ficiary funds.1 The Act also created the Lottery Division of 
the Department of Revenue to administer and regulate these 
games.2 The Lottery Division’s (Lottery) administrative and 
regulatory responsibilities include contracting with private 
companies for marketing and advertising services aimed at in-
creasing ticket sales for lottery games.  
 
In 2006, the Legislature passed LB 1039, amending the Act to 
require the Lottery to spend a minimum of five percent of its 
advertising budget on “problem gambling prevention, educa-
tion and awareness messages.” 3 The bill requires the Lottery 
to coordinate these messages with similar messages devel-
oped by or in conjunction with the state’s Compulsive Gam-
blers Assistance Program (GAP).4

 
In November 2005, the Legislative Performance Audit 
Committee (Committee) directed the Legislative Performance 
Audit Section (Section) to audit the Lottery, following the 
completion of two previously assigned audits. In July 2006, 
the Committee adopted the scope statement for the Lottery 
audit and narrowed the topic to the Lottery’s initial imple-
mentation of the provisions contained in LB 1039. Specifi-
cally, the Committee directed the Section to: 
 

(1) provide an overview of the Lottery’s man-
agement and personnel, office organization, 
and financial status; 
 
(2) determine whether the bill’s definition of 
the Lottery’s “advertising budget” is suffi-
ciently clear or whether the Lottery must pro-
vide its own interpretation of any of the items 
identified in that definition. If an interpreta-
tion by the Lottery is required, the Committee 
wishes to know whether that particular inter-
pretation is consistent with legislative intent; 
and 
 
(3) determine whether the Lottery is adhering 
to its own rules and regulations, as well as ap-
plicable industry standards, governing adver-
tising content. 
 

  iii 



 
Section I of this report provides an overview of both the Lot-
tery and GAP. Sections II and III answer the specific ques-
tions posed in the scope statement for this audit. Section IV 
contains our findings and recommendations. 

 
This audit was conducted in accordance with generally-
accepted government auditing standards for performance au-
dits. The methodologies used are described briefly at the be-
ginning of each section, with further detail included in the 
appendices. 

 
We appreciate the cooperation and assistance of Lottery 
management during the audit.         

 
          
 
Notes 
                                                 
1 Neb Rev. Stat. § 9-802. 
2 Neb Rev. Stat. § 9-804. 
3 Neb Rev. Stat. § 9-831. 
4 Ibid. 
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SECTION I: The Nebraska Lottery and the Compulsive 
Gamblers Assistance Program 
 

In this section, we provide an overview of the Lottery Divi-
sion (Lottery) and the Compulsive Gamblers Assistance Pro-
gram.  
 
The Lottery 
 
In 1992, Nebraska voters approved a constitutional amend-
ment authorizing the Lottery’s creation. The Legislature pass-
ed the subsequent enabling legislation in February 1993, cre-
ating the State Lottery Act (Act).1 The Lottery began opera-
tions in September of that year.  
 
The Lottery is a division of the Department of Revenue (De-
partment), a code agency headed by the State Tax Commis-
sioner, who appoints the Lottery Director. The current Lot-
tery Director happens to serve also as Director of the De-
partment’s Charitable Gaming Division.2

 
The Lottery is staffed by 20 full-time and two part-time em-
ployees, who perform accounting, marketing, legal, and gen-
eral administrative functions. With the exception of the Di-
rector, all Lottery employees are subject to Department of 
Administrative Services rules and regulations.  
 

Financial Status 
 
The Lottery differs from most other state agencies by being 
both self-sustaining and revenue-generating. According to the 
Auditor of Public Accounts, in FY2005-06, the Lottery gen-
erated $113.1 million in revenue from game ticket sales 
through contracts with 1,200 retailers statewide.3 The Lot-
tery’s operating expenses were $83.4 million, thus resulting in 
more than $30.3 million in proceeds.4 Graph 1, on page 3, il-
lustrates the total annual Lottery ticket sales and operating 
expenses from FY1992-93 to FY2005-06.  
 

Lottery Beneficiary Funds 
 
The Act requires Lottery proceeds to be distributed to five 
funds, including one for the Compulsive Gamblers Assis-
tance Program, and establishes the percentage of the pro-
ceeds to be paid to each fund.5 Graph 2, on page 3, illustrates 
the designated beneficiary funds, the percentage of proceeds 
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due to each, and the actual amounts that they received in 
FY2005-06. 
 
The Compulsive Gamblers Assistance Program (GAP) 

 
GAP is a subprogram of the Division of Behavioral Health 
Services within the Nebraska Health and Human Services 
System. With the advice and recommendations of the State 
Advisory Committee on Problem Gambling and Addiction 
Services, GAP administers the funding of compulsive gam-
bling assistance services in Nebraska by granting contracts to 
18 compulsive gambling service providers throughout the 
state. GAP’s staff is comprised of one full-time employee, 
who serves as Program Manager,6 and one part-time assistant.  
 
GAP is funded primarily by Lottery proceeds. For FY2005-
06, the Lottery transferred $771,018 to GAP.7 In addition, 
the Charitable Gaming Division of the Department of Reve-
nue also transfers $50,000 to GAP annually, when available.8  
 

Recent Problem Gambling Assistance Legislation  
 

During the last biennium, the Legislature passed three meas-
ures intended to increase funding for problem gambling pre-
vention and treatment. In 2005, the Legislature passed LB 
332, which appropriated $500,000 from the Nebraska Health 
Care Cash Fund for compulsive gamblers assistance pro-
grams during FY2005-06.  

 
In 2006, the Legislature adopted LR 259CA, a constitutional 
amendment that would have increased GAP’s annual allot-
ment from $500,000 to $1 million; however, voters failed to 
approve that measure in the November 2006 election. Also in 
2006, the Legislature passed LB 1039. As mentioned in the 
Introduction, this bill requires the Lottery to spend a percent-
age (5%) of its advertising budget on increasing awareness of 
problem gambling. LB 1039 is discussed in more detail in 
Section II. 
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Graph 2 - Lottery Distributions to Beneficiary Funds 
FY 2005-06  

State Fair 
Support Fund 
$2,710,190 

(10.00%)

Education 
Innovation Fund
$6,030,172  

( 22.25%) 

Nebraska 
Scholarship Fund
$6,030,172  

(22.25%)

Environmental 
Trust Fund 
$12,060,343 

(44.50%) 

Compulsive Gamblers  

 

Assistance Fund* 
$271,018  

(1.00%)

 
* Plus the first $500,000 in proceeds each fiscal year.  
   Note 1: Total transfers to beneficiary funds for FY 2005-06 amounted to $27.6 million.  
   Note 2:  Distribution percentages remain constant unless changed by the Legislature.   
   Actual dollar amounts vary according to the Lottery’s annual sales. 

         Graphs created by the Legislative Performance Audit Section. 
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Notes 
                                                 
1 Neb. Rev. Stat. §§ 9-801 to 9-841. 
2 Prior to being appointed permanently on 18 December 2006, the Lottery Director had served in an interim capacity for 
almost three years. 
3 Neb. Rev. Stat. § 9-803(4)(a) authorizes instant win games, such as scratch tickets, and Neb. Rev. Stat. § 9-
803(4)(b)authorizes online games, such as Powerball™.    
4 Nebraska Auditor of Public Accounts, 2006 Audit of the Nebraska Lottery, p. 16. 
5 Neb. Rev. Stat. § 9-812(1).  
6 The current Program Manager began serving in an interim capacity in October 2006. He was appointed permanently on 
27 December 2006.  
7 The Compulsive Gamblers Assistance Fund receives the first $500,000 of Lottery proceeds plus 1% of the remaining 
proceeds. Neb. Rev. Stat. § 9-812(1). 
8 The annual transfer from the Charitable Gaming Operations Fund occurs only when that fund contains a minimum of 
$50,000. Neb. Rev. Stat. § 9-1,101(3)(b). 
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SECTION II: Interpreting LB 1039 (Neb. Rev. Stat. § 9-831) 
 
In this section, we address the audit questions relating to   
whether the definition provided in LB 1039 for the advertis-
ing budget of the Lottery Division (Lottery) is sufficiently 
clear. If it is not, and interpretation of some of the compo-
nents contained in that definition is necessary, we address 
whether the interpretation provided by the Lottery is consis-
tent with legislative intent.  
 
To answer these questions, we interviewed Lottery staff, 
compulsive gamblers assistance providers, and the Program 
Manager of the Compulsive Gamblers Assistance Program 
(GAP). We also reviewed pertinent documents from the Lot-
tery and GAP, including annual reports, financial statements, 
vendor invoices, and an implementation plan for LB 1039 
developed by the Lottery during the course of the audit.1  
 
Definition of “Advertising Budget” 
 
As explained in the Introduction, LB 1039 (2006) requires the 
Lottery to spend at least five percent of its advertising budget 
on “problem gambling prevention, education and awareness 
messages,”2 which we will refer to collectively as “problem 
gambling assistance messages.” The bill, codified at Neb. Rev. 
Stat. § 9-831, creates a definition for the Lottery’s advertising 
budget that includes: 
 

“amounts budgeted and spent for advertising, 
promotions, incentives, public relations, market-
ing, or contracts for the purchase or lease of 
goods or services that include advertising, pro-
motions, incentives, public relations, or market-
ing, but does not include in-kind contributions 
by media outlets.”3 (emphasis added) 

 
Although this definition may seem clear on its face, we identi-
fied several potential difficulties with its language. To start, 
the use of the word “or” before “contracts” may not accu-
rately reflect the introducer’s intent. In addition, the defini-
tional language is unclear in two respects. First, it is uncertain 
whether the Lottery’s advertising budget should include the 
entire value of contracts containing advertising provisions or 
merely the value of those provisions themselves. Second, the 
definition does not define key terms. 

Finding: Although this defi-
nition may seem clear on its 
face, we identified several 
potential difficulties with its 
language. 
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We also identified a lack of clarity in another provision of § 9-
831, relating to whether the Lottery is responsible for devel-
oping the problem gambling assistance messages itself. A dis-
cussion of each of our concerns follows 
 
Conformity with the Introducer’s Intent4

 
A strictly literal interpretation of the definition of “advertising 
budget” contained in § 9-831 could require the Lottery to ob-
ligate five percent of the amounts spent either on direct ad-
vertising or on contracts containing advertising provisions to 
compulsive gambling assistance messages. It is doubtful, 
however, that such an interpretation would accurately reflect 
the intent of the introducer of LB 1039.  
 
The legislative history of LB 1039 contains no discussion of 
this issue; however, the transcript and other related docu-
ments from an interim study hearing prior to the bill’s intro-
duction do. At that hearing, the senator who ultimately intro-
duced LB 1039 discussed whether the Lottery defines its ad-
vertising budget to include all advertising-related expenditures 
– intimating that contractual expenses should be included in 
the advertising budget.5 A letter from the tax commissioner 
addressed this concern as well.6

 
Based upon this information, we discussed with Lottery man-
agement the likelihood that the intent of § 9-831 was to in-
clude five percent of both direct advertising and the value of 
advertising provisions contained in all contracts for goods or 
services. Such an interpretation would require a conjunctive, 
rather than a disjunctive, interpretation of the “or” in ques-
tion – resulting in its being read to mean “and” in the context 
of that sentence. We believe this to be a reasonable interpre-
tation of the statutory language.7  

 

Finding: The Lottery’s deci-
sion to calculate the required 
five percent of its advertising 
budget based on both direct 
and contractual advertising 
costs may go beyond a strict 
statutory interpretation but 
better reflects the introdu-
cer’s intent. 

Subsequently, the Lottery amended the definition of its ad-
vertising budget to include five percent of both direct and 
contractual advertising expenses. We then confirmed with the 
introducer of LB 1039 that this interpretation better reflects 
her original intent than would an exacting and literal interpre-
tation of the statutory language itself.8  
 
Unclear Language: Value of Contracts 

 
The first way in which the definition of the Lottery’s advertis-
ing budget in § 9-831 is unclear is that it includes expendi-
tures on contracts containing advertising provisions but does 
not specify whether the Lottery’s calculations should be based 
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on the entire value of such contracts or only on the value of 
the contracts’ advertising provisions. Consequently, the Lot-
tery must decide which of these values to include in its calcu-
lation.  
 
The Lottery reported to us that it has elected to use the value 
of only the advertising-related provisions. For FY 2006-07, 
the Lottery estimates that five percent of these provisions, 
along with its other advertising expenditures, would total 
$253,700.9 We confirmed with the introducer of LB 1039 that 
this interpretation reflects her intention to include only the 
value of the specific advertising provisions.10  
 
Unclear Language: Terms Defined 
 
The second way in which the definition of “advertising 
budget” is unclear is that it does not define the terms “adver-
tising,” “promotions,” “incentives,” “public relations,” or 
“marketing.” This is important because only the expenditures 
that the Lottery attributes to these categories are used in cal-
culating the five percent that goes towards problem gambling 
assistance messages.  
 
The Lottery has established reasonable definitions for these 
terms, thereby eliminating potential confusion – not to men-
tion lessening the possibility that they might be interpreted 
differently in relation to future budgets or contracts, which 
could alter dramatically the amounts made available for prob-
lem gambling messages under the five percent calculation.11 
Unless those definitions are formally codified, however, there 
is nothing to prevent the Lottery from amending them unilat-
erally at some later date.   

 

Finding: The Lottery’s deci-
sion to calculate five percent 
of the contractual advertising 
expenses based only on the 
advertising-related provisions  
reflects the introducer’s in-
tent. 

Finding: The Lottery has 
established reasonable defini-
tions of key terms that are 
not defined in statute. How-
ever, the Lottery could 
amend those terms unilater-
ally at a later date. 

Finding: The Lottery has 
interpreted § 9-831 as permit-
ting it to provide funds for 
problem gambling assistance 
messages but not develop 
those ads itself. 

Memorandum of Understanding 
 
Section 9-831 requires the Lottery to “spend” a minimum of 
five percent of its advertising budget on problem gambling 
assistance messages, as well as to “coordinate” those mes-
sages with similar messages developed by or in conjunction 
with GAP. Together, these two provisions could be read as 
indicating that the Lottery should develop the problem gam-
bling assistance messages itself, although § 9-831 does not di-
rectly require the Lottery to do so. 
 
Lottery representatives told us that they believe that it would 
be more efficient to have GAP, rather than the Lottery, de-
velop the problem gambling assistance messages.12 Conse-
quently, the Lottery has entered into a Memorandum of Un-
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derstanding (MOU) with GAP, which defines both parties’ 
responsibilities. Under this agreement, the Lottery will make 
quarterly transfers of the five percent calculation to GAP, 
which will then be responsible for developing and coordinat-
ing the messages. However, the MOU permits the Lottery to 
provide any “technical and informational assistance and sup-
port” necessary for the implementation of § 9-831.13  
 
We find that the MOU between the Lottery and GAP meets 
the requirement of § 9-831. 
 
  

 
 
 
 
Notes 
                                                 
1 A copy of the plan is included in Appendix D. The plan provided answers to the scope statement questions as well as 
other issues relating to the implementation of the bill.  
2 Neb. Rev. Stat. §  9-831. 
3 Ibid. 
4 The term “introducer’s intent” is narrower than the term “legislative intent.” We use that term because we have sufficient 
evidence of the introducer’s intent; however, the full Legislature’s intent is uncertain because the issue is not raised in the 
legislative history of the bill.   
5 Testimony of Senator Vickie McDonald, hearing on LR 209, General Affairs Committee, 5 December 2005, hearing tran-
script, pp. 4-6.  
6 Letter from State Tax Commissioner Mary J. Egr Edson to Senators Ray Janssen and Vickie McDonald, 30 November 
2005, p. 5. 
7 According to the rule of statutory construction set out in § 49-802(5) of the Nebraska Revised Statutes, words are to be 
“construed and understood according to the common and approved usage of the language. . .” Applied to § 9-831, this 
could mean interpreting “or” as mandating an alternative. However, there have been circumstances in which the Nebraska 
Supreme Court has held that the word “or” is “not always used in the disjunctive . . .” Finigan v. Norfolk, 178 Neb. 87, 89, 
132 N.W.2d 302, 304 (1964). The Court has explained: “The popular use of ‘or’ and ‘and’ is so loose and frequently inaccu-
rate that it has infected statutory enactments. While they are not treated as interchangeable, and should be followed when 
their accurate reading does not render the sense dubious, their strict meaning is more readily departed from than that of 
other words, and one read in place of the other in deference to the meaning of the context.” Richter v. Lincoln, 136 Neb. 
289, 293, 285 N.W. 593, 598 (1939). The court has ruled, therefore, that the two words are “so frequently interchanged that 
in construing a civil statute, ‘or’ may be read as ‘and’ where a strict reading would lead to an absurd or unreasonable result 
and defeat the intent of the statute.” Baker’s Supermarkets, Inc. v. State of Nebraska, Department of Agriculture, 248 Neb 
984, 993, 540 N.W.2d 572, 581(1995). While not asserting that a strict interpretation of the current statutory language would 
necessarily give rise to an “absurd” or “unreasonable” result, we believe that it is open to other reasonable interpretations. 
8 Conversation with Senator Vickie McDonald, 5 January 2007. 
9 See Lottery Implementation Plan in Appendix D. 
10 Conversation with Senator Vickie McDonald, 5 January 2007. 
11 See Lottery Implementation Plan in Appendix D. 
12 Meeting with Mark Ludwig, Lottery Legal Counsel, and Dennis Nelson, Lottery Finance Manager, 15 November 2006.  
13 Memorandum of Understanding between Lottery and Gamblers Assistance Program, 19 October 2006, Section III(D).    
    See Appendix D. 
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SECTION III: Advertising Standards 
 

In this section, we answer the last scope statement question: 
Has the Lottery followed both the North American Associa
tion of State and Provincial Lotteries (NASPL) advertising 
standards and the advertising standards set out in its own 
rules and regulations and internal policies, particularly as they 
pertain to content?  
 
We also discuss the Lottery’s relationship with compulsive 
gambling service providers and how the Lottery addresses 
advertising concerns when they arise. In the absence of en-
forceable standards—as explained below—we believed that it 
would be informative for us to speak with providers, who are 
most likely to have concerns about the Lottery’s advertising 
practices.  
 
To accomplish these two tasks, we examined recent Lottery 
advertisements, comparing them to the advertising standards 
promulgated by both NASPL and the Lottery itself. Further, 
we interviewed Lottery management, compulsive gambling 
service providers, and the Gamblers Assistance Program’s 
(GAP) Program Manager. We also attended a meeting of the 
State Advisory Committee on Problem Gambling and Addic-
tion Services and spoke with a NASPL representative. 
 
The North American Association of State and Provincial 
Lotteries (NASPL)  
                                                                                                                             
NASPL is a non-profit professional association representing 
52 lottery organizations, including the Nebraska Lottery.1 In 
1999, NASPL adopted a set of model advertising standards.2 
According to a NASPL representative, those standards serve 
as suggested guidelines upon which member lotteries may 
pattern their own advertising procedures.3 NASPL neither 
monitors nor enforces compliance with the model standards; 
thus, member lotteries are responsible for regulating their 
own advertising practices.  
 
The Nebraska Lottery Advertising Standards 
 
The State Lottery Act contains no provisions relating to ad-
vertising standards.4 However, the Lottery has promulgated 
administrative regulations and developed internal policies to 
govern its advertising practices.5  
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The administrative regulations broadly address prohibiting 
false and misleading advertising, preventing the use of undue 
influence to encourage the purchase of tickets, and requiring 
consistency in advertising among retailers with whom the 
Lottery contracts. We found the Lottery to be in compliance 
with the applicable regulations.6   
 
The Lottery’s internal policies are based upon, and consistent 
with, the NASPL advertising standards.7 Because there are no 
material differences between the two, the following discus-
sion of the NASPL standards, and the extent to which the 
Lottery complies with them, should be understood as a col-
lective analysis of both those standards and the advertising 
standards contained in the Lottery’s internal policies.  

 
NASPL Advertising Standards 
 
NASPL’s advertising standards consist of five categories:  
 

1. Content ~ Advertising should be consistent with 
high standards of dignity and integrity. This includes 
promoting responsible gambling and supporting 
compulsive gambling assistance programs. 

 
2. Tone ~ Advertising should emphasize the entertain-

ment value of playing Lottery games, while not imply-
ing a promise of winning or that Lottery games are 
games of skill. 

 
3. Minors ~ Advertising should not include, nor be 

marketed to, anyone younger than 19 years of age. 
Age restrictions should be posted at each Lottery re-
tailer. 

 
4. Game Information ~ The odds of winning should 

be readily available to the public and be clearly stated. 
Prizes paid in installments should be clearly labeled. 

 
5. Beneficiaries ~ Advertising should denote the bene-

ficiaries of Lottery proceeds. 
 
The Lottery’s Compliance with NASPL Standards  
 
In order to evaluate the Lottery’s voluntary compliance with 
NASPL advertising standards, we examined Lottery adver-
tisements from 2005 and 2006. We reviewed the Lottery’s ra-
dio, television, newspaper, and outdoor (billboard) advertise-
ments, as well as the content of online and instant tickets. 
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We found that the Lottery complies with NASPL advertising 
standards, with one minor exception. NASPL content stan-
dards suggest that advertising include, when appropriate, a 
statement encouraging Lottery participants to play responsi-
bly. The Lottery’s 2005 television advertisements did not in-
clude such a message; however, our review of current televi-
sion advertisements revealed that the Lottery has remedied 
this omission. 

Finding: The Lottery is in 
full compliance with NASPL 
standards, its own advertising 
standards, and applicable 
administrative regulations. 

Finding: Lottery management 
and the compulsive gamblers 
assistance providers are work-
ing well together to address 
advertising concerns; however, 
the Lottery has no written 
guidelines to ensure that such 
positive interactions continue. 
 

  
Addressing Advertising Concerns 
 
The Lottery has established an informal procedure to ensure 
continued compliance with advertising standards and respond 
to community concerns regarding advertising. The Lottery 
marketing director seeks input from other Lottery manage-
ment and staff regarding new advertising concepts. In addi-
tion to final approval from the Lottery director, new advertis-
ing concepts may also be reviewed by the Tax Commissioner 
and, at the discretion of Lottery management, the Governor.  
 
The GAP Program Manager and the compulsive gambling 
service providers whom we interviewed reported a positive 
working relationship with Lottery management. They com-
mended the Lottery’s marketing director specifically, express-
ing appreciation for his responsiveness to their concerns. 
 
We found that the Lottery is working well with compulsive 
gamblers assistance providers to address advertising concerns. 
However, the Lottery has no written guidelines for either of 
these processes.  

 
Notes 
                                                 
1 NASPL website http://www.naspl.org/.  
2 NASPL website http://www.naspl.org/index.cfm?fuseaction=content&PageID=39&PageCategory=69. 
3 Telephone conversation with NASPL representative, Tom Tulloch, 19 December 2006.
4 Neb. Rev. Stat. §§ 9-801 to 9-841. 
5 Nebraska Administrative Code, Title 370, 408.01 to 408.01C.  
6 Ibid. 
7 Appendix B contains the complete NASPL and Lottery advertising standards.  
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Performance Audit Committee Recommendations 
 

On 15 February 2007, in accordance with Neb. Rev. Stat. § 50-
1211(1) of the Legislative Performance Audit Act, the Legisla-
tive Performance Audit Committee convened to consider the 
findings and recommendations contained in the Performance 
Audit Section’s draft report entitled The Nebraska Lottery’s Im-
plementation of LB 1039 and the Nebraska Lottery’s response to 
that report.  
 
The Committee is required by statute to adopt, reject or 
amend each recommendation and indicate whether it can be 
implemented within the agency’s current appropriation. The 
Legislative Fiscal Office determined that each of the Section’s 
proposed recommendations could be implemented within the 
agency’s current appropriation. The Committee made no sub-
stantive changes to those recommendations. 
 
The Committee adopted the following recommendations: 
 
Finding 1: Although the definition of “advertising budget” 
contained in Neb. Rev. Stat. § 9-831 may seem clear on its 
face, we identified several potential difficulties with its lan-
guage (p. 5). 

 
Recommendation: None.  
 
Finding 2: The Lottery’s decision to calculate the required 
five percent of its advertising budget based on both direct 
and contractual advertising costs may go beyond a strict 
statutory interpretation but better reflects the introducer’s in-
tent (p. 6). 

 
Finding 3: The Lottery’s decision to calculate five percent of 
the contractual advertising expenses based only on the adver-
tising-related provisions reflects the introducer’s intent (p. 7). 

 
Finding 4: The Lottery has interpreted § 9-831 as permitting 
it to provide funds for problem gambling assistance messages 
but not develop those ads itself (p. 7). 
 
Discussion: We consider the Lottery’s interpretation and 
implementation of § 9-831 to be both reasonable and consis-
tent with the introducer’s intent for LB 1039. 
 
Recommendation: Although the language in § 9-831 is sub-
ject to interpretation, the Committee is satisfied with the Lot-

  1 



tery’s interpretation and does not plan to introduce clarifying 
legislation at this time.   
 
Finding 5: The Lottery has established reasonable definitions 
of key terms that are not defined in statute. However, the 
Lottery could amend those terms unilaterally at a later date (p. 
7). 
 
Discussion: Defining these terms is important because the 
language contained in the vendor contracts is subject to 
change whenever those contracts are amended or renewed. 
Should the contractual language change in the future, the ad-
vertising provisions may or may not remain within the vendor 
contracts. This could significantly alter the dollar amount that 
GAP would receive from the Lottery for problem gambling 
assistance messages. 
 
Recommendation: The Committee recommends that the 
Lottery place its definitions of key terms in its administrative 
regulations, which would provide for public consideration of 
any changes. 
 
Finding 6: The Lottery is in full compliance with NASPL 
standards, its own advertising standards, and applicable ad-
ministrative regulations (p. 11). 
 
Recommendation: None. 

 
Finding 7: Lottery management and the compulsive gam-
blers assistance providers are working well together to ad-
dress advertising concerns; however, the Lottery has no writ-
ten guidelines to ensure that such positive interactions con-
tinue (p. 11). 
 
Discussion: The acting GAP program manager and the 
compulsive gambling service providers have commended the 
Lottery’s marketing director specifically, expressing apprecia-
tion for his responsiveness to their concerns. It should be 
noted, however, that neither the Lottery’s rules and regula-
tions nor its internal policies provide any guidelines for this 
interaction. While the present marketing director has proven 
most adept and conscientious, his successor may prove less 
so.    

 
Recommendation: The Committee recommends that the 
Lottery place guidelines for responding to advertising con-
cerns from the public in its internal policies.  
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BACKGROUND MATERIALS 

 
 
The “background materials” provided here are materials (in addition to the Section’s report) that 
were available to the Committee when it issued the findings and recommendations contained in Part 
III of this report. They include:  
 

 the Section’s draft findings and recommendations (provided for context); 
 the agency’s response to a draft of the Section’s report;  
 the Legislative Auditor’s Summary of agency’s response;  
 Appendix A: Audit Methodology;  
 Appendix B: Advertising Standards;  
 Appendix C: Examples of Lottery Advertisements; and 
 Appendix D: Lottery Implementation Plan. 



 

Performance Audit Section Draft Findings and Recommendations 
(January 2007) 
 

In this section, we present our findings and recommendations 
based on the analyses presented in Sections II and III.  
 
Finding 1: Although the definition of “advertising budget” 
contained in Neb. Rev. Stat. § 9-831 may seem clear on its 
face, we identified several potential difficulties with its lan-
guage (p. 5). 

 
Recommendation: None.  
 
Finding 2: The Lottery’s decision to calculate the required 
five percent of its advertising budget based on both direct 
and contractual advertising costs may go beyond a strict 
statutory interpretation but better reflects the introducer’s in-
tent (p. 6). 

 
Finding 3: The Lottery’s decision to calculate five percent of 
the contractual advertising expenses based only on the adver-
tising-related provisions reflects the introducer’s intent (p. 7). 

 
Finding 4: The Lottery has interpreted § 9-831 as permitting 
it to provide funds for problem gambling assistance messages 
but not develop those ads itself (p. 7). 
 
Discussion: We consider the Lottery’s interpretation and 
implementation of § 9-831 to be both reasonable and consis-
tent with the introducer’s intent for LB 1039. 
 
Recommendation: Because language in § 9-831 is subject to 
interpretation, the Committee should consider introducing 
legislation to ensure that the statute accurately reflects legisla-
tive intent.   
 
Finding 5: The Lottery has established reasonable definitions 
of key terms that are not defined in statute. However, the 
Lottery could amend those terms unilaterally at a later date (p. 
7). 
 
Discussion: Defining these terms is important because the 
language contained in the vendor contracts is subject to 
change whenever those contracts are amended or renewed. 
Should the contractual language change in the future, the ad-
vertising provisions may or may not remain within the vendor 
contracts. This could significantly alter the dollar amount that 
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GAP would receive from the Lottery for problem gambling 
assistance messages. 
 
Recommendation: The Committee should consider rec-
ommending that the Lottery place its definitions of key terms 
in its administrative regulations, which would provide for 
public consideration of any changes. 
 
Finding 6: The Lottery is in full compliance with NASPL 
standards, its own advertising standards, and applicable ad-
ministrative regulations (p. 11). 
 
Recommendation: None. 

 
Finding 7: Lottery management and the compulsive gam-
blers assistance providers are working well together to ad-
dress advertising concerns; however, the Lottery has no writ-
ten guidelines to ensure that such positive interactions con-
tinue (p. 11). 
 
Discussion: The acting GAP program manager and the 
compulsive gambling service providers have commended the 
Lottery’s marketing director specifically, expressing apprecia-
tion for his responsiveness to their concerns. It should be 
noted, however, that neither the Lottery’s rules and regula-
tions nor its internal policies provide any guidelines for this 
interaction. While the present marketing director has proven 
most adept and conscientious, his successor may prove less 
so.    

 
Recommendation: The Committee should consider rec-
ommending that the Lottery place guidelines for responding 
to advertising concerns from the public in its internal policies.  
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Senator DiAnna Schimek 
January 30,2007 
Page 3 

support will be proposed and agreed to in future contracts. Likewise, any 
adjustments in future Lottery advertising budgets will correspondingly impact the 
5% calculation. Also, if the advertising and promotions budgets remain at 3% 
and 1 % of sales, respectively, any fluctuation in annual sales ,From present levels 
will impact the amount of advertising actually spent, including the corresponding 
5% of the advertisi~g budget required to be spent on problem gambling 
messages pursuant to LB 1039. 

.Finally, I would like to confirm that I will instruct the Lottery Director to develop 
and adopt an internal Lottery policy setting guidelines for the Lottery to follow in 
responding to advertising concerns raised by the GAP, the public, or any other 
interested entity. This should address the Audit Section's concerns raised in 
Finding 7 and ensure a formal policy of continuing cooperation and 
responsiveness between the Lottery Division and the GAP. 

I appreciate this opportunity to respond to the draft report prepared by your 
Performance Audit Section. I want to acknowledge the courteous and 
professional manner of your Audit Section staff in their interaction with my Lottery 
staff, and I commend their thorough research and reasoned analysis in the 
conduct of this legislative performance audit. 

Please do not hesitate to contact me or my Lottery staff if you have any further 
questions or need additional information. 

Thank you. 

Sincerely, 

DOU~I&A. Ewald 
state Tax Corr~missioner 

Enclosure: Agency Response Worksheet 

cc: Governor Dave Heineman 



**CONFIDENTIAL** 
PERFORMANCE AUDIT SECTION 

R E C E I V E D  
D W T  RECOMMENDATIONS 

AGENCY RESPONSE WORKSHEET JAN 3 0 2007 

The Nebraska Lottery's Implementation of LB 1039 (Neb. Rev. Stat. $9-831) LEGISLATIVE  RESEARCH 

Please til( out the 44Agency Response" portion of the worksheet and return it with the Agency's written re- 
sponse. The worksheet d be pubLished with the Agency's &ten response in the Committee's final report. 

Although the definition of "advertising N o  recommendation. Not Applicable. 
budget" contained in Neb. Rev. Stat. sec. 
9-831 may seem clear on its face, we iden- 
tified several potential difficulties with its 
language (pg. 5). 

, 

strict statutory interpretation but better 
reflects the introducer's intent (pg. 6). 

2 Applicable to Findings 2,3, and 4: The Lottery's decision to calculate the 
required five percent of its advertising 
budget based on both direct and contrac- 
tual advertising costs may go beyond a 

Discussion: We consider the Lottery's in- 
terpretation and implementation of § 9-831 
to be both reasonable and consistent with 
the introducer's intent for LB 1039. 

Recommendation: Because language in § 9- 
831 is subject to interpretation, the Comrnit- 
tee should consider introducing legislation to 
ensure that the statute accurately reflects leg- 
islative intent. 

Agrees and will implement. [See clarifica- 
tion in written response.] 



The Lottery's decision to calculate five 
percent of the contractual advertising ex- 
penses based only on the advertising- 
related provisions reflects the introducer's 
intent kg .  7). 

The Lottery has interpreted section 9-831 
as permitting it to provide funds for 
problem gambling assistance messages 
but not develop those ads itself kg.  7 ) .  

The Lottery has established reasonable 
definitions of key terms that are not de- 
fined in statute. However, the Lottery 
may amend those terms unilaterally at a 
later date kg.  7) .  

Discussion: Defining these terms is impor- 
tant because the language contained in the 
vendor contracts is subject to change when- 
ever those contracts are amended or re- 
newed. Should the contractual language 
change in the future, the advertising provi- 
sions may or may not remain within the ven- 
dor contracts. This could significantly alter 
the dollar amount that GAP would receive 
from the Lottery for problem gambling as- 
sistance messages. 

Recommendation: The Committee should 
consider recommending that the Lottery 
place its definitions of key terms in its ad- 
ministrative regulations, which would pro- 
vide for public consideration of any changes. 

Agrees and will implement. [See clarifica- 
tion in written response.] 



We find the Lottery in full compliance 
with NASPL standards, its own advertis- 
ing standards, and applicable administra- 
tive regulations (pg. 11). 

We find that Lottery management and the 
compulsive gamblers assistance providers 
are working well together to address ad- 
vertising concerns; however, the Lottery 
has no written guidelines to ensure that 
such positive interactions continue (pg. 
11). 

None. 

Discussion: The acting GAP program man- 
ager and the compulsive gambling service 
providers have commended the Lottery's 
marketing director specifically, expressing 
appreciation for his responsiveness to their 
concerns. It should be noted, however, that 
neither the Lottery's rules and regulations 
nor its internal policies provide any guide- 
lines for this interaction. While the present 
marketing director has proven most adept 
and conscientious, his successor may prove 
less so. 

Recommendation: The Committee should 
consider recommending that the Lottery 
place guidelines for responding to advertis- 
ing concerns from the public in its internal 
policies. 

Not Applicable. 

Agrees and will implement. 



 
Y 
_√_ 

N 
__ 

Lottery advertisements should not be designed so as to imply urgency, should 
not make false promises and should not present winning as the probable 
outcome. 
 

Y 
 
_√_ 

N 
 
__ 

 
Advertising should not denigrate a person who does not buy a lottery ticket nor 
unduly praise a person who does buy a ticket. 
 

Y 
 
_√_ 

N 
 
__ 

 
Advertising should emphasize the fun and entertainment aspect of playing 
lottery games and not imply a promise of winning. 
 

Y 
 
_√_ 

N 
 
__ 

 
Advertising should not exhort the public to wager by directly or indirectly 
misrepresenting a person's chance of winning a prize. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Advertising should not imply that lottery games are games of skill. 
 

MINORS 
Y 
 
_√_ 
 

N 
 
__ 
 

 
Persons depicted as lottery players in lottery advertising should not be, nor 
appear to be, under the legal purchase age. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Age restrictions should, at a minimum, be posted at the point of sale. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Advertising should not appear in media directed primarily to those under the 
legal age. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Lotteries should not be advertised nor marketed at venues where the audience is 
reasonably and primarily expected to be below the legal purchase age. 
 

Y 
 
 
_√_ 
 
 
_√_ 

N 
 
 
__ 
 
 
__ 

Advertising should not contain symbols nor language that are primarily intended 
to appeal to minors or those under the legal purchase age.  

• The use of animation should be monitored to ensure that 
characters are not associated with animated characters on 
children's programs.  

• Celebrity or other testimonials should not be used which would 
primarily appeal to persons under the legal purchase age 



GAME INFORMATION 
Y 
 
_√_ 
 

N 
 
__ 
 

 
Odds of winning must be readily available to the public and be clearly stated. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Advertising should state alternative cash and annuity values where reasonable 
and appropriate. 
 

BENEFICIARIES 
Y 
 
_√_ 
 

N 
 
__ 
 

 
Lotteries should provide information regarding the use of lottery proceeds. 
 

Y 
 
_√_ 
 

N 
 
__ 
 

 
Advertising should clearly denote where lottery proceeds go, avoiding statements 
that could be confusing or misinterpreted. 
 

  
Worksheet Prepared by the Legislative Performance Audit Section 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Nebraska Lottery Regulations 
 
REG-408 ADVERTISING 
 
408.01 Advertisements and promotion activities are a very 
important part of the public image of the Nebraska Lottery. 
The participation in advertising and promotional activities by 
Lottery Game Retailers is essential in a successful Nebraska 
Lottery. Control of advertising and promotion to prevent 
false, misleading, or deceptive advertising or promotions is 
necessary to protect the public perception of honesty, 
fairness, and integrity of the Nebraska Lottery. 
 
408.01A Advertising or promotions shall not be of a nature 
to unduly influence any person to purchase a lottery ticket. 
Advertising may promote the opportunity available to win, 
but will not promise nor imply that any person will win, or 
that any person who chooses not to participate has lost 
anything other than a chance to win. 
 
408.01B Advertising or promotions shall not indicate that a 
person has a better chance of winning by purchasing a ticket 
at any specific location. 
 
408.01C Advertising or promotions shall not include false, 
misleading or deceptive information about the Division or 
lottery games offered by the Division. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Notes 
                                                 
1 NASPL website http://www.naspl.org/index.cfm?fuseaction=content&PageID=39. 
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4 . . .. Lottery Division ' 

Administration 
Lottery Policy No. LO08 

Page 1 of 4 . 

NEBRASKA LOTTERY ADVERTISING STANDARDS - 
- 

. . 
Policy Statement 

The Nebraska Lottery must operate with the highest levels of integrity to maintain the public's 
trust and confidence in its games and operations. In its efforts to effectively and efficiently 
market scritch games, lotto games and lottery promotions to Nebraska adults, Nebraska Lottery 
advertising must be truthful, accurate and conducted in good taste consistent with the dignity of 
the State of Nebraska. 

'Policy 

Nebraska Lottery advertising will be conducted in the following manner:. 

Advertising will be truthfbl and accurate. ' 

Advertising will not intentionally deceive players about their opporhmities to win or the 
prizes they may be' awarded. 

' 

Advertising will be consistent with high standards of decency, dignity, and integrity 
consistent with the mission of the Nebmka Lottery and the values of the State of 
Nebraska 

Advertising will not contain nor imply lewd or indecent language, images or actions. 

Advertis~g will not portray product abuse, excessive play or a preoccupationwith 
gambling. 

Advertising will not imply or portray any illegal activity as defined in Nebraska law. 

Advertising will not degrade the image or status of persons, including their ethnic, 
minogty or religious status. 

Advertising will appropriately recognize the diversity of Nebraska's citizens and media. 

I 

This Policy supercedes Lottery Policy No. LO08 dated April 7, 1999. 



Lottery Policy No. LO08 

Advertising will not encourage people to play excessively or beyond their meand. 

Advertising and marketing materials, where appropriate, will encourage responsible play. 
Responsible play messages are especially appropriate during large jackpot periods. 
Advertising and marketing materials, where appropriate, will include support for 
compulsive gambling programs, including publication of the 1-800 number and 
encourage responsible play by players. 

. Advertising will not describe .any lottery game as. a means of relieving any person's 
finandial difficulties. 

Advertising will not enmurage lottery play as a meaps of recovering past gambling or 
otherkinancial losses. * 

Advertising will not knowingly be placed in or adjacent. to other media that dramatize or 
glamorize inappropriate play of lottery tickets. 

Advertising will not promote the lottery as  an alternative to employment, nor as a 
hancial inv.estment. 

Advertisements will not make false promises of winning and will not present winning as 
the probable outcome. 

1 

Advertising will not intentionally denigrate persons who do ni t  purchase lottery tickets 
nor unduly praise persons who do purchase lc&q tickets. 

Advertising will emphasize the fun and entertainment aspects of playing lottery games. 
Beneficiary advertising will emphasize the educational, environmental or other uses of 
lottery revenues. 

Advertising will not misrepresent a person's chance of w h h g  a prize. 

Advertising will not imply that lottery games are games of skill. 

Promotional advertising will not include pictures or images of persons who appear to be 
under 1 9 of age. Where appropriate, lottery benefit messages may include pictures 
or images of students or persons under 19 years of age who benefit fiom educational or 
environmental funds raised through lottery ticket sales. 

. Age restrictions will be posted at each Nebraska Lottery retailer. 
. 

Advertising will not appear in media primarily directed to those under 19 years of age. / 
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' Lottery policy No.' GO08 1 . . . Page 3 of 4 

Advertising will not appear at venues or events where the audience is reasonably 
anticipated to predominantly be under 19 years of age. 

Advertising will not' contain symbols or language that are primarily intended to appeal to 
. those under 19 years of age. , . 

. . 

Advertising will not contain animation that is associated'with animated characters on 
children's television programs. 

Advertising will not contain celebrity or other testimonials which would primarily appeal 
. to those persons under 19 years of age. 

odds of winning information will be readily available to the and be clearly stated. 

Advertisements of prizes, which are paid by installments, will be clearly labeled as such. 

. Advertising will contain, where appropriate, a description of the uses of lottery proceeds. 

References 
* (  . 

NEB. REV. STAT. $9-823. The Tax Commissioner shall adopt and promulgate rules and 
regulations necessary to c q ' o u t  the State Lottery Act. The rules and regulations shall 
include provisions relating to the following: 

(8) The method ta be used in selling tickets; 
(10) The form and type of marketing of informational and educational material; ... 
and 
(12) All 0th; matters necessary or desirable for the efficient and economical 
operation and administration of lottery games and for the c o n v e n i k  of the 
purchasers of tickets and the holders of winning tickets. 

NEB. REV. STAT. $9-827. A lottery game retailer shall cooperate with the director by 
using point-of-purchase materials, posters, and other educational, informational, and 

. marketing matehals when requested to do so by the director. Lack of cooperation shall 
be suffiient cause for termination of a contract. ' 

NEB. REV. STAT. $9-841. It is the intent of the State Lottery Act that al l  matters related 
to the operation of the lottery games conducted pursuant to the act shall be governed 
solely by the act and shall be fiee fiom regulation or legislation by all local governments. 
No other state or local law or regulation providing any penalty, restriction, regulation, or 
prohibition on the manufacture; trarisportation, storage, distribution, advertisement, 
possession, or sale of any tickets or for the operation of any lottery game shall apply to 

, ( '; the tickets or lottery games conducted pursuant to the act. 



Lottery Policy No. GO08 

REG-408 ADVERTISING . . 

408.01 Advertisements and promotion activities are a very important part of the public image of the 
Nebraska Lottery. The participation in advertising and promotional activities by Lottery Game Retailers is 
esshtial in a successful Nebraska Lottery. Control of advertising and promotion to prevent false, 
misleading, or deceptive advertising or promotions is necessary to protect the public perception of honesty, 
fairness, and integrity of the Nebraska Lottery. 

. 408.01A Advertising or promotions shall not be of a nature to unduly influence any person to. 
purchase a lottery ticket. Advertising may promote the opportunity available to win, but will not. 
promise nor imply that any person will win, or that any person who chooses not to participate has 
lost an* other than' a chance to win, 

408.01B Advertising or pronW,tions shall not indicate that a person has a better chance of winning 
. by purchasing a ticket at any specific location. 

408.01C Advertising or promotions shall not include false, misleading or deceptive Information 
about the Division or lottefy games offered by the Division. 

408.02 The Division will provide advertisiug and pmmatianaimaterizds s n o  cost to the Lottery Game 
Retailer. 

408.03 The Division may provide logos, game-specific advertising slicks or camera ready copy to be . 
incorporated into other advertising of the Lottery Game Retailer. i 

i 
', j 

408.04 No person, business or entity, including a Lottery Game Retailer shall advertise or include in any 
advertisement or other promotion the name of the Nebraska Lottery, the name of specific games of the 
Nebraska Lottery, or the logos of the Nebraska Lottery, except as specifically permitted or required by the 
Division. 

408i04A The logo shall not be modified in any my, including a change in color, without the 
---- ~ e s s . w r i t t e n a p p m ~ 6 i o m - t h t ~ i ~ ~ r ~ a ~ t b e ~ u s e & -  . 

. (Sections 9-827, R&s. 1997. December 16,1998.) 



Appendix C: Examples of Lottery Advertisements 
 

Nebraska Lottery Advertising Examples  
(Beneficiary newspaper campaign)   

 
In the spring of 2006, the Lottery ran a series of four benefi-
ciary awareness advertisements. Each advertisement focused 
on one of the Lottery beneficiaries. According to the Lottery, 
each advertisement ran for about two weeks. 

 
 

 

 



 



 



 
 



Nebraska Lottery Advertising Examples  
(Retailer contributions newspaper campaign)   
 
In September of 2006, the Lottery ran the following two ad-
vertisements. According to Lottery representatives, each ad-
vertisement ran twice and sought to reinforce awareness of 
the contributions of Lottery retailers.  
 
 

 
 



 

 
 



Nebraska Lottery Advertising Examples  

 January 2006, the Lottery used coupon inserts in newspa-

 

(two-sided insert) 

(Newspaper insert)   
 
In
pers to encourage purchase of both instant win (Scratch) and 
online (Powerball) lottery tickets.  
 

 
 
 
 
 



 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Nebraska Lottery Advertising Examples  
(Powerball jackpot billboard, 48th & Highway 2)   
 
The Nebraska Lottery has a series of permanent outdoor bill-
boards that feature the current Powerball jackpot.  
 

 

 



Appendix D: Lottery Implementation Plan 
 
 



3 0 1  C e n t e n n i a l  M e l l  S o u t h  
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w w w . n e l 0 t t e r y . c o m  

RECEIVED 
November 29,2006 

BY HAND DELIVERY 
NOV 2 9 2006 

LEGISLATIVE RESEARCH 

Senator Chris Beutler, Chairperson 
Legislative Performance Audit Committee 
1 201 State Capitol Building 
P.O. Box 94945 
Lincoln, NE 68509-4945 

RE: ' LB 1039 Implementation Plan 

Dear Senator Beutler: 

As part of the legislative performance audit of the Nebraska Lottery, your section 
staff has requested an implementation plan from the Lottery describing how we 
interpret and propose to implement LB 1039 (2006) now codified in Neb. Rev. 
Stat. section 9-831 with regard to computation of the 5% advertising budget 
formula created under this new law. This letter constitutes our plan for said 
implementation of LB 1039. 

For your added information, we have attached a draft Memorandum of 
Understanding (MOU) which was initiated by the Compulsive Gamblers 
Assistance Program within the Division of Behavioral Health Services (Division) 
at HHSS and cooperatively negotiated by both parties. This MOU outlines the 
mechanics by which the Lottery will transfer funds to the Division for purposes of 
implementing the advertising requirements of LB 1039. 

In determining how to calculate 5% of the advertising budget of the Lottery for 
spending on problem gambling prevention, education, and awareness messages 
we first look to the definitional language contained in LB 1039. The pertinent 
language states: "For purposes of this section, the advertising budget for the 
state lottery includes amounts budgeted and spent for advertising, promotions, 
incentives, public relations, marketing, or contracts for the purchase or lease of 
goods or services that include advertising, promotions, incentives, public 
relations, or marketing, but does not include in-kind contributions by media 
outlets." 

'The Lottery has an advertising budget which is calculated as 3% of ticket sales 
and a promotions budget calculated at 1% of ticket sales. The total Lottery 
advertising and promotions budget is therefore based on 4% of annual lottery 



Senator Chris Beutler 
November 29,2006 
Page 2 

ticket sales in a fiscal year period. This budget is set internally and is subject to 
some fluctuation from year to year. The cost of the advertising vendor (Ayres) 
contract is factored into the total advertising budget, and therefore the annual 
compensation paid to the advertising contractor is included within this 4% 
amount. For purposes of implementing LB 1039, we would include 5% of the 
combined advertising and promotions budgets expended. 

Beyond this 4% figure (which equates to approximately $4 million annually) the 
Lottery receives marketing support which is built in to the instant-win (scratch) 
ticket and on-line vendor contracts. Specifically, the Lottery is provided up to 
$200,000 in annual research and focus group research from the scratch 
contractor, and up to $350,000 in annual marketing support from the on-line 
contractor. The Lottery would consider these amounts, up to a total of $550,000 
annually, as amounts budgeted and spent for marketing purposes within the 
advertising budget definition of LB 1039. (We would not include $30,000 
provided by the scratch contractor for ticket display units, as this would be 
deemed an operations expense for vendor-furnished inventory, the only 
functional purpose for which is the containment and distribution of lottery tickets.) 

During discussions had with your staff a question was raised about including the 
costs of other Lottery contracts besides the advertising contract in the 5% 
calculation since these contracts may include provisions relating to advertising, 
promotions, incentives, public relations or marketing. Under such interpretation 
5% of the annual compensation paid by the Lottery to GTECH and lntralot would 
be included in the LB 1039 calculation, and would theoretically extend to include 
5% of the compensation paid to all lottery game retailers for public relations 
services tendered under their contracts to sell lottery tickets. For the reasons 
explained below, we do not believe the cost of ,these cor~tracts should be 
included under the definition of "advertising budget" for purposes of implementing 
LB 1039. 

First, the GTECH and lntralot contracts are for the purchase of goods and 
services relating to scratch ticket products, equipment and services and on-line 
gaming systems and services, respectively, and are not directed for the purchase 
of goods or services specifically for advertising and marketing as is the Ayres 
contract. Any service provided under either the scratch or on-line contract which 
may touch on advertising, promotions, incentives, public relations or marketing is 
merely a subset of the overall contract. For example, the amount of research 
support provided under the scratch contract equates to less than 5% of the entire 
contract's value. Although the marketing support provided under the on-line 



Senator Chris Beutler 
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contract is more substantial as a percentage of the overall contract value 
(approximately 25%), this is a small component of the contract in relation to the 
primary services provided. The same rationale applies to any auxiliary services 
provided under the approximately 1,200 lottery game retailer contracts executed 
for the primary purpose of selling lottery tickets. 

We believe the language of LB 1039 which references "contracts for the 
purchase or lease of goods or services that include advertising, promotions, 
incentives, public relations, or marketing" pertains to contracts for advertising and 
marketing and related services such as our contract with Ayres which is included 
in the advertising budget and also in the LB 1039 calculation. 

Second, we believe such an interpretation would work to effect an impractical 
and unintended application of the law, since including the cost of these contracts 
(G'TECH, Intralot, retailers) would increase the amount spent on advertising for 
problem garnbliog prevention, education, and awareness messages fourfold, 
amounting in real dollars to 20% of the Lottery's total advertising and promotions 
budget. The Lottery would have to react by either spending 20% less each year 
on actual advertising to sell lottery tickets, or proportionately increase our 
advertising budget to offset this difference which would increase operating costs 
and potentially result in less proceeds for ultimate distribution to the beneficiary 
funds. We do not believe this was the intent of the Legislature in adopting LB 
1039, nor would it be in keeping with the purpose of the State Lottery Act, 
namely, to establish lottery games to raise revenue for those beneficiaries as 
specified in section 9-812 of the Act. 

Therefore, it is the interpretation and proposal of the Nebraska Lottery to factor 
the total of the combined Lottery advertising and promotions budgets expended, 
plus the $550,000 of contractor-supplied marketing support, into the 5% 
calculation for purposes of deterrr~ining the annual advertising dollars to be spent 
on problem gambling prevention, education, and awareness messages under LB 
1039. Based on current fiscal year estimates, this would equate to a total 
distribution of approximately $253,700 for FY 06/07 to be spent on LB 1039 
messages. 

In looking to the plain meaning of the new statute, and in examining the 
legislative history of LB 1039, we believe this interpretation for purposes of 
calculating the 5% of the advertising budget comports with both legislative intent 
and the statutory language. 
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Attached are two sets of schedules to assist you in reviewing our calculations. 
Schedule " A  is four spreadsheets showing what we have estimated and spent 
thus far on problem gambling messages along with a computation showing the 
potential payments to be made to the Compulsive Gamblers Assistance Program 
(GAP) under the proposed MOU for the remainder of 2007. Schedule "B" is a 
tracking spreadsheet which we plan to use throughout the year to compute the 
funds earmarked for problem gambling messages and to insure that those funds 
are provided to GAP. 

Please let me know if you have any questions or if you require additional 
information. 

Thank you. 

FOR THE STATE TAX COMMISSIONER 

Sincerely, 

Acting Lottery Director 

Attachments 
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TO: Legislative Performance Audit Committee 
FROM: Nebraska Lottery: 

Jim Haynes, Dennis Nelson, Mark Ludwig, Brian Rockey 

RE: Performance Audit Definitions and Examples 

The Nebraska Lottery communicates with its various audiences (players, retailers, 
beneficiaries, and the general public) through a wide array of mechanisms that fall 
under the general heading of Marketing and Communications. Those mechanisms 
(enumerated in the definitional language of LB 1039) include Advertising, Promotions, 
Incentives, Public Relations, Marketing, and In-Kind Media. 

In the following definitions of those six mechanisms and their attendant examples, it 
should be noted that their costs are sometimes considered advertising as well as 
promotion. It sho~~ ld  also be noted that the work of one mechanism can complement 
the work of another mechanism. Finally, it should be noted that these mechanism 
definitions have particular relevance for the Nebraska Lottery, and may be applied 
differently by other organizations. 

Advertising 
Advertising is the budgeted process by which specific messages are placed with 
commercial media organizations. Those messages may be geared to audiences 
interested in individual products (games or promotions), or may have a more broad 
appeal (beneficiary awareness or general brand awareness). Three examples follow. 

1) Powerball jackpot billboards (about two dozen) across the state keep the playing 
public updated on the most relevant attribute of the most widely recognized game. 

2) Television and radio spots during the Spring and Summer highlight the attributes of 
featured games such as the annual Truck$ & Buck$ $2 Scratch game and its attendant 
second chance contest. 

3) Television spots remind players of the utility of Nebraska Lottery tickets as holiday 
gifts, and build brand awareness. Research has found that as high as one-third of the 
eligible population has given or received Nebraska Lottery tickets as a gift in the past 
year. 

Promotions (and Promotional Contests) 
Promotions have utility as means of rewarding existing players or inviting trial of new or 
existing games by offering something of additional value (or the chance to win 
something of additional value) in return for making a qualifying purchase. They also 
have value as means of calling attention to a given product or its attributes (as an 
extension of advertising). Two examples follow. 



1) Free-standing Newspaper Inserts (FSI) offer product information and trial coupons for 
players and prospective players. Typically offered once early in the year, FSI coupons 
invite players and prospective players to sample designated games or price points 
(2by2 or $1 or $2 Scratch games, for example) in return for making a qualifying 
purchase. Such coupons reward loyal players with, and give interested prospective 
players, the opportunity to experience a cross-section of the diverse products offered by 
the Nebraska Lottery. They also help drive customer traffic to Nebraska Lottery 
retailers during the post-holidays period that is sometimes a slower sales cycle. 

2) The Nebraska Pick 5 Doubler promotion and Powerball Power Play 1 Ox promotion 
give players the opportunity to win enhanced prizes in those games, and call attention 
to particular attributes of those games. In the case of the Nebraska Pick 5 Doubler 
promotion, the jackpot is doubled each time it is won during the designated month; 
March of 2007, for example. As the Nebraska Pick 5 jackpot grows from drawing to 
drawing during the promotional period, the anticipation of when it might be won (and 
doubled) is increased, and awareness of the fact that the jackpot does grow when it is 
not won is enhanced. With the Powerball Power Play 10x promotion, one of the four 
Power Play 5x multiplier numbers is replaced with a 1 Ox multiplier. If the 1 Ox Power 
Play multiplier is drawn during the promotional period (April 2007, for example) 
Powerball tickets with the Power Play feature added have whatever non-jackpot prizes 
they might win in that drawing multiplied by 10, rather than the normal 2,3,4 or 5 times. 
This promotion increases awareness of the value of the Power Play feature, and 
enhances overall awareness of Powerball. 

lncentives (Player and Retailer) 
lncentives are a mechar~ism to reward or reinforce participation by players or retailers in 
certain efforts or programs. Two examples follow. 

1) Nebraska Lottery merchandise (premium items such as caps, cups, shirts, pens, 
lunch bags and tote bags) are offered as prizes at promotional events featuring 
promotional games such as the Spin & Win wheel. In return for making a qualifying 
Lottery PI-~rchase ($5 or $1 0) players have the opportunity to spin the wheel to win free 
premiums. These events are conducted in conjunction with county fairs, community 
festivals, retailer celebrations and the State Fair. In addition to rewarding loyal players 
who make the qualifying purchase, it is estimated that such events can attract as much 
as 15 percent new players by rewarding them with premium items for their trial 
purchase of Lotto or Scratch games. 

2) Nebraska Lottery merchandise (premiums) are used as door prizes for retailers who 
attend periodic Retailer Rally meetings around the state. Drawings are held from 
among those retailers registeredlattending the events. The prizes not only reward 
retailers for their participation in the event, but help reinforce their interest in the 
Nebraska Lottery when they return to work. 



Public Relations (and Sponsorships) 
Public Relations is the process of identifying various and complementary publics 
(audiences) and providing them with information of interest to them. 'The process also 
affords a valuable feedback process by which the Nebraska Lottery can respond to 
demand for additional products and information to meet public expectations. Three 
examples follow. 

1) The Summer Tour, which consists of a series of promotional appearances (Spin & 
Win events) across the state at fairs, festivals and retailer events, allows the Nebraska 
Lottery to have one-on-one contact with players and interested members of the public. 
In addition to promoting ,trial of products, the events give the public direct access to 
Lottery representatives to ask questions about Nebraska Lottery beneficiary programs 
and products. 

2) The Nebraska Lottery exhibits at or sponsors a variety of events and sports teams 
across the state. From exhibiting at A Taste of Omaha to sponsoring the Tri-City Storm 
Hockey team in Kearney and from appearances at Nebraskaland Days in North Platte 
to sponsoring Lincoln Saltdogs Baseball, such sponsorships give the Nebraska Lottery 
an opportunity to have contact with the playing and non-playing public for the purposes 
of providing information on products and beneficiaries. 

3) The Nebraska Lottery provides information about its beneficiary programs throughout 
the year. At least twice a year, newspaper ads cite the amount raised by the Lottery for 
a particular program (a series of ads give each program unique exposure), and note the 
nature of the work undertaken by the program. Beneficiary information is also made 
available through Point-of-Sale materials at retail locations. Both mechanisms inform 
players and non-players alike of the work of Nebraska Lottery beneficiary funds. 

Marketing (and Communication) 
Marketing and Communication is the process of integrating the various messages and 
efforts associated with Nebraska Lottery products and beneficiaries. Two examples 
follow. 

1) lnformation about products (games) and promotions is blended with information 
about beneficiaries (including the Gamblers Assistance Program) in news releases, all 
printed material and broadcast media, via nelottery.com, and at all events. 

2) lnformation about products, promotions and beneficiaries is provided to players and 
retailers through a periodic player magazine, a monthly newsletter, game closing post 
cards, winners posters (individual and montl-lly aggregates), prizes, remainirrg and 
unclaimed prizes information, and in game and promotion information sheets (sell 
sheets). This material is delivered by mail and directly to retailers and players by sales 
representatives. 



In-kind Contributions by Media Outlets 
These would be value-added opportunities for exposure for the Nebraska Lottery and its 
beneficiaries. Such contributions would include air time for pre-recorded 
announcements provided by the Lottery and aired by stations, ar~nouncements made by 
on-air staff, and event tickets provided by media for use as retailer incentives or contest 
prizes for players. Three examples follow. 

1) Television PSAs aired in conjunction with Problem Gambling Awareness week. 'The 
spots were produced by the Lottery for the Gamblers Assistance Program (prior to LB 
1039) and their airing is negotiated by Ayres Kahler with stations and cable systems on 
which the Nebraska Lottery is advertising during the same time period. 

2) Responsible play messages on radio stations during periods when the Powerball 
jackpot reaches $1 00 million. Ayres Kahler provides brief copy points to stations for use 
by on-air talent in mentioning the size of the Powerball jackpot and reminding listeners 
to Please Play Responsibly. 

3) Event (concert or game) tickets are occasionally provided by media outlets with 
which the Nebraska Lottery advertises. The tickets are either forwarded to retailers with 
an interest in the event, or used as promotional contest prizes for players. In June of 
2006, the Nebraska Lottery conducted a second chance contest on nelottery.com for 
2by2 players. The prize was a pair of tickets and airfare to the Nebraska-USC football 
game in September--courtesy of Pinnacle Sports Network. 



Nebraska Lottery 
2007 Implementation Plan for LB1039 
Sales as of week ending 10/28/06 

ESTIMATE 
Estimated sales for 2007 $1 15,558,664 

Sales amount below goal to date $2,458,857 

Difference (new estimated sales for 2007) 

Marketing budgets based on sales: 
Advertising 3% $3,392,994 
Promotions 1 % $1,130,998 

Subtotal $4,523,992 (A) 

Marketing support from: 
GTECH $200,000 
lntralot $350,000 

Subtotal $550,000 (B) 

Total Marketing subject to 5% rate $5,073,992 (A)+@) 

Projected $ for Comp. Gamb advertising 

RECEIVL 
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NOV 2 9 2006 
Nebraska Lottery 
Advertlring 8 Promotion Breakdown 
Reconclliatlon of Lottery Payments 

(lo GAP and for GAP advertlrlng) 

LEGISLATIVE RESEARCH Prepred by: DN 
Updrtedaaal: 10/31/2008 

713112008 6/31/2008 9130/2008 10/31/2008 To date 11130J2008 12/31/2008 Quarterly 1 131 12007 2.2812007 3/31/2007 
BUDGET ANALYSIS difference 
Monthly sales per Sales07 Rie: 1 
Calculated adwrtlring budget (3%) $273,113 $289,857 $285818 $256,107 So $0 So $0 So 
Advertlslng expenres Incurred (1) $142,626 $137,800 SlQ1,52Q $213,694 t56,366 $=,= 

Calculated promotlons budga (1 %) $91,038 580,952 $95,273 $85.388 $0 $0 So $0 $0 
Promotional expensea lncurred $1 17,331 SQ1,017 $121,401 $75,537 

Promonons under <over, budget (jze,203) (s%pes) (s2'3.12S) $8,632 (543,854) $0 $0 SO $0 $0 

Markatlng under < o w  budgat St04,lM .$ml,aeZ sakier Sen34 $3ab,m SO So $0 (556,368) 

PAYMENT ANALYSIS 
Adwrtlslng expen- Incurred (1) $142,626 $137,800 $1 91,529 $213,894 
Prornotlonal expenre8 incurred $1 17,331 $D1,017 $121,401 $75,537 
GTECH support $200,000 $0 $0 $0 
lntralot rupport 
Marketing expensea lncurred 

Comp. Gmb,  advert, calculated (5%) $40,406 $1 1,441 $1 5,047 $1 4,462 
@esed on expensea incurred) 
Comp. Gamb. advert. ~~ Incurred $0 $5,910 $22,126 S58,W 

Comp. Gamb. advert. payments $0 $0 $0 $0 $0 W,366 $0 $0 $55,388 

Comp. Gamb. advert. under <over> $40,406 $5,531 ($6,479) ($45,103) ($5,563) $0 ($52,5gs) ($58,151) So $0 ($52,598) 

(1) Thb amount Includea the funds spent for Compulshre Gambling advertidng and payments made to GAP for Compulrive Gambllng advertising. 
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Memorandum of Understanding to Provide Advertising for Problem Gambling 
Prevention, Education and Awareness Messages 

OVERVIEW 

The Nebraska Lottery (herein referred to as Lottery) and the Nebraska Department of Health and Human Services, 
Division of Behavioral Health Services (herein referred to  as Division) set forth the following understanding as such 
relates to the implementation of Legislative Bill 1039 (2006) effective July 14, 2006 allocating not less than five (5) 
percent of the advertising budget for the state lottery on problem gambling prevention, education, and awareness 
messages. 

The parties understand as follows: 

I. FUNDING CYCLE 

The term of annual funding shall be cyclical beginning July 14,2006 and continuing on a fiscal year basis 
commencing every July 1 through June 30 of each successive year. This funding shall continue unless and 
until such time as the provisions of Neb. Rev. Stat. section 9-831 may be amended or repealed. 

11. TERMS 

A. Prevention, Education, and Awareness Messages. Defined as prevention, education, and awareness 
message information promoting responsible gambling through advertising, public relations, information 
dissemination, and other related means. 

B. Planned Operational Expenditures (POE). A formal plan defining forecasting and proposed costs of 
prevention, education, and awareness messages based on the current fiscal year's allocation amount. 
Costs will reflect those direct expenses and indirect costs that have a direct relationship to providing 
prevention, education, and awareness messages. 

C. Scope of work. Defines goals, measurable objectives, activities, and evaluation operations being 
implemented to support LB 1039 (2006) during the fiscal year. 

111. LOTTERY DUTIES AND RESPONSIBILITIES 

A. The Lottery will provide funds as stated in LB 1039 (codified in Neb. Rev. Stat. section 9-831) for 
activities coordinated by both parties or developed by the Division. Payments will be made to the 
Division for actual expenses to implement the messages coordinated by both parties or developed by 
the Division. 

B. The Lottery may make electronic payments to the Division for funding the prevention, education, and 
awareness messages. 

C. The Lottery will provide the Division with copies of financial records of all direct and indirect and 
payments expended for prevention, education, and awareness messages. The Lottery will make 
quarterly disbursements of the annual funding to the Division based on the POE and Division needs. 

Document HHSBH-07-NELOT-01 Page 1 of 3 
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D. The Lottery may provide technical and informational assistance and support to the State Advisory 
Committee on Problem Gambling and Addiction Services (herein referred to as Advisory Committee) 
necessary and appropriate for implementation of section 9-83 1. 

IV. DIVISION DUTIES AND RESPONSIBILITIES 

A. The Division will provide the Lottery a POE by March prior to each fiscal year. Current year POE will 
be developed and submitted for record. 

B. The Division will develop a scope of work annually for the Committee to consider in supporting the 
requirements of section 9-831. Scopes of work developed by the Division will support long-term goals 
developed by the Advisory Committee. 

C. The Division will provide consultation and technical assistance to meet the obligations specified under 
section 9-831. Individualized and collective training and technical assistance (TRA) to contractors will 
be provided on an ongoing, quarterly and annual basis, through on-site, regionally and centrally located 
TRA events. The Division will maintain administrative and operational control over contracts 
developed by the Division. 

V. NOTICES 

Any notice given pursuant to this memorandum shall be made in writing and sent to the party appearing below 
either by electronic or interagency mail. Notice to the parties shall be made to: 

A. For the Division 

Gamblers Assistance Program Manager 
Division of Behavioral Health Services 
Department of Health and Human Services 
PO Box 98925 
Lincoln, NE 68509 

B. For the Lottery 

Director 
Nebraska Lottery 
PO Box 98901 
Centennial Mall South, Second Floor 
Lincoln. NE 68509 

Unless amended in writing by mutual agreement, the foregoing constitutes the understanding of the parties. 

FOR THE NEBRASKA LOTTERY 

Lottery Director Date 

State Tax Commissioner Date 

Document HHSBH-07-NELOT-01 Page 2 of 3 
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FOR THE DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Administrator 
Division of Behavioral Health Services 

Date 

Director 
Department of Health and Human Services 

Date 
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